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Summary 

This report surveys existing law for legal issues that have arisen, or may arise in the future, on 
account of climate change and government responses thereto. 

At the threshold of many climate-change-related lawsuits are two barriers — whether the plaintiff 
has standing to sue and whether the claim being made presents a political question. Both barriers 
have forced courts to apply amoiphous standards in a new and complex context. 

Efforts to mitigate climate change — i.e., reduce greenhouse gas (GHG) emissions — have 
spawned a host of legal issues. The Supreme Court resolved a big one in 2007: the Clean Air Act 
(CAA), it said, authorizes EPAto regulate GEIG emissions. Most of EPA’s subsequent efforts to 
carry out that authority have been sustained by the D.C. Circuit. In 2014, however, the Supreme 
Court held that EPA’s regulation of GHG emissions from motor vehicles does not categorically 
bring GHG emissions from power plants and factories under the permitting sections of the Act. 
EPA’s alternative track for regulating GHG emissions from such “stationary sources,” standards 
of performance for new and existing sources, also raises issues. Still other mitigation issues are 
( 1 ) the role of the Endangered Species Act in addressing climate change; (2) how climate change 
must be considered under the National Environmental Policy Act; (3) questions raised by carbon 
capture and sequestration; and (4) constitutional constraints on state actions to control GHG 
emissions. 

Liability for harms allegedly caused by climate change has raised another crop of legal issues. 
The Supreme Court has held that the CAA bars federal judges from imposing their own limits on 
GHG emissions from power plants, suggesting that common law remedies will play little role in 
addressing climate change. Questions of insurance policy coverage are also likely to be litigated. 
Finally, the applicability of international law principles to climate change has yet to be resolved. 

Water shortages thought to be induced by climate change likely will lead to litigation over the 
nature of water rights. Shortages have already prompted several lawsuits over whether cutbacks 
in water delivered from federal projects effect Fifth Amendment takings or breaches of contract. 

Sea level rise and extreme precipitation linked to climate change raise questions as to (1) the 
effect of sea level rise on the beachfront owner’s property line; (2) whether public beach access 
easements migrate with the landward movement of beaches; (3) design and operation of federal 
levees; and (4) government failure to take preventive measures against climate change harms. 

Other adaptation responses to climate change raising legal issues, often property-rights related, 
are beach armoring (seawalls, bulkheads, etc.), beach renourishment, and “managed retreat” 
measures. Retreat measures seek to move existing development away from areas likely to be 
affected by floods and sea level rise, and to discourage new development there. 

Natural disasters to which climate change contributes may prompt questions as to whether 
response actions taken in an emergency are subject to relaxed requirements and, similarly, as to 
the rebuilding of structures destroyed by such disasters just as they were before. 

Finally, immigration and refugee law appear not to cover persons forced to relocate because of 
climate change impacts such as drought or sea level rise. 
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T his report surveys existing law for legal issues that have arisen, or may arise in the future, 
on account of climate change and government responses thereto. The reader interested in 
proposals for new laws to deal with climate change is referred to other works. 1 Of course, 
while this report covers many of the major legal issues that have emerged or may do so, the 
endless ramifications of climate change preclude any claim to exhaustiveness. 

The report takes as its point of departure the current scientific consensus that climate change is 
occurring and, to the degree it continues, will cause sea level rise and extreme weather events. 2 
Inclusion of some legal issues was based further on the predominant scientific view that human 
activities are contributing to climate change. 3 

Discussion of several topics in this report may have to be substantially modified or deleted if 
Congress enacts comprehensive climate change legislation, though prospects for Congress doing 
so now seem small. Congressional legislation might alter or displace the role of certain existing 
statutes, the Clean Air Act and the Endangered Species Act being prime candidates, for 
addressing climate change, or end the already limited availability of common law claims for that 
purpose. 



I. Threshold Barriers to Litigation 

Federal courts have evolved a variety of gatekeeper doctrines to ensure that only certain plaintiffs 
and certain types of claims can invoke their jurisdiction. Two of these doctrines, standing and 
political question, have posed daunting barriers for plaintiffs in climate change cases. 

Standing doctrine. This principle flows from Article 111 of the Constitution, which limits the 
jurisdiction of courts created under that article (such as federal district courts) to “cases” or 
“controversies.” These words are construed to require a person who sues in an Article 111 court to 
show (1) “injury in fact” (existing or imminent), (2) “causation” (a traceable connection between 
the injury in fact and defendant’s conduct), and (3) “redressability” (plaintiff’s injury is likely to 
be remedied by the relief plaintiff seeks). 4 A plaintiff not satisfying any of these elements is said 
to lack standing; his or her suit will be dismissed. 

It should be apparent that a plaintiff complaining of injury from climate change may be thwarted 
by any of the three standing requirements. For example, how does such a plaintiff show the 
second element, causation? How does he show, say, that a drought that destroyed his crops was 
caused by climate change — indeed, by climate change to which the defendant’s greenhouse gas 



1 See, e.g., Michael B. Gerrard (ed.), Global Climate Change and U.S. Law (American Bar Ass’n 2007); Tom 
Mounteer (ed.), Climate Change Deskbook (Envtl. Law Inst. 2009); CRS Report R40556, Market-Based Greenhouse 
Gas Control: Selected Proposals in the lll ,h Congress, by Larry Parker, Brent D. Yacobucci, and Jonathan L. 

Ramseur. 

2 National Research Council, Advancing the Science of Climate Change 2 (2010). See generally CRS Report 
RL33849, Climate Change: Science and Policy Implications, by Jane A. Leggett. 

3 National Research Council, supra note 2, at 2. 

4 See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). When it is an organization that sues on behalf of 
its members, rather than an individual, the standing requirements are (1) the members (or some of them) must have 
standing to sue in their own right; (2) the interests the organization seeks to protect in the suit are germane to the 
organization’s purpose; and (3) neither the claim asserted nor the relief requested requires the participation of 
individual members in the lawsuit. Hunt v. Washington State Apple Advertising Cornm’n, 432 U.S. 333, 343 (1977). 
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